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JUST SAY NEIGH: A CALL FOR FEDERAL
REGULATION OF BY-PRODUCT DISPOSAL
BY THE EQUINE INDUSTRY

By
Mary W. Craig*

This article discusses the thousands of foals born each year that are bred for
industrial purposes. These foals must then be disposed of as unwanted by-
products of the equine industry. PMU mares are bred to collect urine rich
with hormones used in the production of a drug to treat menopausal symp-
toms. Nurse mares are bred to produce milk to feed foals other than their
own. If adoptive homes cannot be found quickly, both industries dispose of
their equine by-products by slaughtering the foals, and sometimes the
mares, for profit or convenience. This paper calls for an amendment to the
Animal Welfare Act enabling the Department of Agriculture to regulate the
PMU and nurse mare farms, and requiring both industries to responsibly
dispose of these horses.
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The equine industry is an economic giant that contributes over
$110 billion each year to the U.S. economy, provides 1.4 million full-
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time jobs, includes 6.9 million horses, involves 7.1 million Americans,
and accounts for $1.9 billion in tax revenue each year.! The industry is
largely self-regulated by the more than fifty breed and color associa-
tions active in North America.? Common among association bylaws
and regulations is humane treatment of horses.3

For several decades, the United States Government has at-
tempted to protect horses and other animals, chiefly by passing three
statutes: the Animal Welfare Act,* the Wild Free-Roaming Horses and
Burros Act,> and the Horse Protection Act.®

The several states also have animal anti-cruelty statutes, many of
which specifically protect horses, and some of which define horses as
either livestock or pets.”

The Animal Welfare Act (AWA or “the Act”) originally only pro-
tected laboratory animals.® Several amendments broadened the scope
of this Act by adding protection for other types of animals and specifi-
cally preventing dog fighting.? However, the Act does not protect hor-
ses used for anything other than research purposes.1© This article calls
for further amendments to the Act to provide two additional protec-
tions: first, direct the United States Department of Agriculture
{USDA) supervision over PMU and nurse mare farms, and second, pro-
tection for the mares used by the industries and the foals they produce.

In 1971, Congress enacted the Wild Free-Roaming Horses and
Burros Act to protect American wild horses and burros regulated by
the Department of the Interior (Interior).'! For several years, Interior
banned slaughter of these animals, but in 2004 one enterprising legis-
lator slipped in an amendment to a general spending bill and lifted the

v The Economic Impact of the Horse Industry in the United States vol. 1, 1 (Am.
Horse Council Found. 1996).

2 M.E. Ensminger, Horses and Horsemanship 486 (6th ed., Interstate Publishers,
Inc. 1990).

3 See e.g. Am. Paint Horse Assn., 2006 Official APHA Rule Book 2 (Am. Paint Horse
Assn. 2006) (establishing a position statement supporting the humane treatment of all
animals); Am. Quarter Horse Assn., Official Handbook of Rules and Regulations 9 (54th
ed.. Am. Quarter Horse Assn. 2006) (establishing a statement of policy that all animals
shall be humanely treated); Appaloosa Horse Club, 2006 Official Handbook 1 (Ap-
paloosa Horse Club 2006) (committing to humane and responsible treatment of all
animals).

17 U.S.C. §§ 2131-2159 (2000); see 9 C.F.R. §§ 1.14.11 (2005) (for regulations
promulgated by the Secretary of Agriculture pertaining to the AWA),

516 U.S.C. §§ 1331-1340 (2000); see 36 C.F.R. §§ 222.20-222.36 (2005} {for regula-
tions promulgated by the Secretary of Agriculture pertaining to the Act).

6 15 U.S.C. §§ 1821-1831 (2000); see 9 C.F.R. §§ 11.1-12.10 (for regulations promul-
gated by the Secretary of Agriculture pertaining to the AWA).

7 See Pamela D. Frasch et al., Animal Anti-Cruelty Statutes: An Overview, 5 Animal
L. 69 (1999) tfor a state-by-state comparison of animal cruelty laws).

8 7TUS.C. §§2131-2159.

9 See e.g. Pub. L. No. 94-279, § 2, 90 Stat. 417 (1976 (prohibiting using animals
that were moved in interstate commerce in fighting ventures).

7 US.C. § 2132(g)i2).
116 U.S.C. §§ 1331-1340, 1331,
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moratorium on slaughter.12 As a result, scores of wild horses went to
slaughter.1® The resulting public outery and response by Congress not
only reinstated the ban against slaughter of wild horses, but also
banned equine slaughter in the United States altogether for a limited
amount of time.'* Once the ban expires, horses not protected by any
statute will again be slaughtered for human consumption.

The Horse Protection Act is specific to gaited horses that are
“sored” by chemicals in order to give them an advantage in the show
ring.'® The Act provides penalties for owners and trainers who partici-
pate in the practice.'® However, the Act does not protect horses other
than gaited show horses.!”

Yet, with all these protections in place, two sectors of the equine
industry manage to gallop through a giant loophole in federal and
state regulations and produce thousands of foals'® each year as un-
wanted by-products. These foals, and the mares which produce them,
are the subject of this article.

This article first discuses the Animal Welfare Act and subsequent
amendments thereto, with a focus on the treatment of horses. Next,
the article examines the Wild Free-Roaming Horses and Burros Act
and analyzes its impact on saving wild horses from slaughter. Third,
the article studies the Horse Protection Act and how it has attempted
to put an end to the practice of soring gaited horses. Efforts currently
before Congress to make horse protections more permanent are also
noted, followed by a look into the two main industries that rely on by-
product foals for profit. The decline of these industries and the result-
ing horse overpopulation is also given great attention. Finally, the arti-
cle offers recommendations for amending various animal protection
statutes to better protect horses used in industry in the United States.

12 James R. Carroll, House Approves Measure Banning Wild Horse Sales; Program
in West Is under Scrutiny, The Courier-Journal (Louisville, Ky.) 1B (May 20, 2005}
tavailable at http://www.courier-journal.com/apps/pbcs.dll/article?AID=/20050520/
NEWS0104/505200421).

13 Id.

14 Pub. L. No. 109-97, § 798 (Jan. 7, 2005), 2006 U.S.C.C.A.N. 2166.

15 15 U.S.C. §§ 1821-1831. For a more detailed description of the Horse Protection
Act, see infra part II(C). For details on recent proposed amendments which would effec-
tively ban the slaughter of horses for human consumption, see infra part [I{(D). A gait is
the way or rhythm in which a horse moves its feet, such as a walk, trot, or canter.
Webster’s Third New International Dictionary of the English Language Unabridged 929
(Phillip Babcock Gove, Ph. D. ed., G. & C. Merriam Company 1971). There is a history of
soring of Tennessee Walking Horses, in particular, to exaggerate their already unusual
gait, producing more show and flash in the show ring. See Lafcadio H. Darling, Legal
Protection for Horses: Care and Stewardship or Hypocrisy and Neglect, 6 Animal L. 105,
116-21, pt. IV(B) (2000) (discussing the HPA and the history of soring Tennessee Walk-
ing Horses).

16 15 U.S.C. § 1825.

17 15 U.S.C. § 1824(1).

18 Foals are baby horses. Webster’s Third New International Dictionary of the En-
glish Language Unabridged, supra n. 15, at 880. Fillies are female foals, and stud colts
or colts are male foals. Id. at 450, 850.
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II. HISTORY OF FEDERAL EQUINE PROTECTION

Over the past few decades, Congress has attempted to protect wild
horses and burros, gaited show horses, and most recently, horses
slaughtered for human consumption. However, it has intentionally ex-
cluded all other horses used for any other purpose. The result is a loop-
hole which allows mistreatment and slaughter of thousands of horses
employed by two discreet equine industries in an effort to quickly and
economically dispose of by-products of these industries. This section
discusses the Animal Welfare Act, the Wild Free-Roaming Horses and
Burros Act, the Horse Protection Act, and pending legislation.

A. The Animal Welfare Act

In 1966, the United States enacted what is commonly called the
Animal Welfare Act (AWA).1® The stated purpose of the AWA was:

(1) to insure that animals intended for use in research facilities or for exhi-
bition purposes or for use as pets are provided humane care and treatment;
(2) to assure the humane treatment of animals during transportation in
commerce; and (3) to protect the owners of animals from the theft of their
animals by preventing the sale or use of animals which have been stolen.20

It authorized the Secretary of Agriculture “to regulate the trans-
portation, sale, and handling of dogs, cats, [monkeys (nonhuman pri-
mate animals), guinea pigs, hamsters and rabbits] intended to be used
in research or . . . for other purposes” and required licensing and in-
spection of dog and cat dealers and humane handling at auction
sales.?!

The statute underwent various amendments. The 1970 amend-
ments expanded the list of animals covered by the AWA to include all
warm-blooded animals intended for use in experimentation or exhibi-
tion, except horses not used in research and farm animals raised for
food.22 The amended Act defined research facilities and exhibitors.?3 It
exempted pet stores, purebred dog and cat shows, and agricultural ex-
hibitions.?* The amended Act further charged the Secretary of Agricul-
ture with developing regulations for recordkeeping and humane care
and treatment of animals in or during commerce, exhibition, experi-
mentation, and transport.2®

In 1976, the House considered, but rejected an amendment that
would have afforded humane treatment to horses destined for slaugh-
ter.26 Congress amended the AWA, primarily refining previous regula-

19 7 U.S.C. §§ 2131-5219.

20 7 U.S.C. § 2131.

21 Pub. L. No. 89-544, §§ 1, 2(g), 4, 16, 12, 80 Stat. 350, 350-52 (1966).
22 Pub. L. No. 91-579, § 3(g), 84 Stat. 1560, 1561 (1970).

23 84 Stat. at 1560—61.

24 Id. at 1561.

25 Darling, supra n. 15, at 1562.

26 H.R. Rpt. 94-801 (April 6, 1976).
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tions on animal transport and commerce?” and defining “carrier” and
“intermediate handler.”?® The amendment required health certifica-
tion by a veterinarian prior to transport or sale.?® The amendment also
introduced and defined “animal fighting ventures” but exempted ani-
mals used in hunting waterfowl, foxes, and other game animals.3°

Congress amended the AWA again when it passed the Food Secur-
ity Act of 1985 (FSA).31 Section 1752 clarified “aumane care” by speci-
fying standards for sanitation, housing, and ventilation; and directed
the Secretary of Agriculture to establish regulations to provide exei-
cise for dogs and an adequate physical environment “to promote the
psychological well-being of primates.”32 The FSA concentrated on oper-
ative procedures during experimentation and established the Institu-
tional Animal Care and Use Committee, describing its roles,
composition, and responsibilities to the Animal and Plant Health In-
spection Service (APHIS).33

In 1990, Congress again amended the AWA with the Food, Agricul-
ture, Conservation and Trade Act of 1990, protecting dogs and cats at
shelters and other holding facilities before sale to dealers.3* However,
the 1990 amendment did not affect horses.

At no time has the statute protected horses used for anything be-
sides research purposes. In fact, the statute specifi:zally excludes hor-
ses used for anything but research purposes.3®> The AWA protects a
dead hamster but not a live horse used for anything except research
purposes. Horse owners may find that offensive, especially those own-
ers who regard their horses as pets.36

27 Pub. L. No. 94-279, §§ 2(c)—12, 90 Stat. 417, 417-20 (1976).
28 90 Stat. at 418.

29 Id. at 419.

30 Id. at 422.

31 Pub. L. No. 99-198, § 1, 99 Stat. 1354, 1354 (1985).

32 99 Stat. at 1645,

33 Id. at 1645—48.

34 Pub. L. No. 101-624, 104 Stat. 3359, 4930 (1990).

35 The definitions section states:

The term “animal” means any live or dead dog, cal, monkey (nonhuman primate
mammal), guinea pig, hamster, rabbit, or such other warm-blooded animal, as the
Secretary may determine is being used, or is intended for us~, for research, test-
ing, experimentation, or exhibition purposes, or as a pet; but such term excludes
(1) birds, rats of the genus Rattus, and mice of the genus Mus, bred for use in
research, (2) horses not used for research purposes. and (3) other farm animals,
such as, but not limited to livestock or poultry, used or intended for use as food or
fiber, or livestock or poultry used or intended for use for improving animal nutri-
tion, breeding, management, or production efficiency, or for improving the quality
of food or fiber. With respect to a dog, the term means all dogs including those
used for hunting, security, or breeding purposes . . . .

7 US.C. § 2132(g) 12000).

36 See Bill Maxwell, Americans Squeamish over Horse Meat. St. Petersburg Times
(St. Petersburg, Fla.) 17A (Sept. 4, 2002) (“Most of us see horses as pets, companions,
playmates and beasts of burden.”; Megan Twohey, Horse Owners Often Unaware of
Cost, Care, Lawrence Journal-World (Lawrence, Kan.) (May 23, 2004) (available at
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B. The Wild Free-Roaming Horses and Burros Act

In 1959, Congress passed the so-called Wild Horse Annie Act,37
which prohibited horse hunters from using aircraft and motor vehi-
cles.3® The Act was generally ineffective in preventing slaughter of
these wild animals, and Congress later yielded to public pressure by
passing the Wild Free-Roaming Horses and Burro Act (WFRHBA).3¢
The WFRHBA was designed to protect wild horses and burros because
they typify the national spirit.40

Since 1971, the WFRHBA and its predecessor have attempted to
protect wild horses and burros from slaughter.*! In 2004, however,
Senator Conrad Burns (R-Mont.) sponsored and attached to a catch-all
spending measure a legislative provision lifting a ban against selling
these wild animals for slaughter.*? The measure allowed the govern-
ment to sell “for slaughter some older and unwanted horses . . . cap-
tured during the periodic government roundups aimed at reducing the
wild population.”#3 When the government resumed sales in March
2005, forty-one wild horses went to slaughterhouses.*

In response to public outcry, the Bureau of Land Management
(BLM) suspended sales, but decided after some consideration that
sales should continue with what the BLM considers sufficient safe-
guards.*® BLM allowed sales if buyers signed statements pledging to
provide humane care for the animals and promising not to sell them
for slaughter.46

Several congressional representatives responded to Senator
Burns’ legislation by introducing legislation of their own. They in-
serted an amendment to the agriculture appropriations bill that pre-

hitp://www2. ljworld.com/news/2004/may/23/horse_owners_often/ ) (“[M]any former ur-
pan dwellers . . . are buying horses because they view them as pets that look good in
their new surroundings.”).

37 Wild Horse Annie was a Nevada native who was dedicated to saving wild horses
and burros. See Intl. Socy. for the Protec. of Horses & Burros, Wild Horse Annie, http://
www.ispmb.org/annie.shtml (accessed Feb. 18, 2006).

38 18 U.S.C. § 47 (1959).

39 16 U.S.C. §§ 1331-1340; see also Darling, supra n. 15, at 109.

40 Darling, supra n. 15, at 109 (“The wild and free-roaming horses and burros . .
belong to no one individual. They belong to all the American people. The spirit which
has kept them alive and free against almost insurmountable odds typifies the national
spirit which led to the growth of our Nation. They are living symbols of the rugged
independence and tireless energy of our pioneer heritage.”) (quoting Sen. Rpt. 92-242 art
{ (June 21, 19710,

116 U.S.C. §§ 1331-1340.

42 Carroll, supra n. 12, at 1B.

43 The population of wild horses and burros was estimated to be 33,000 across 10
Western states at the time the ban was lifted. Scott Sonner, Horse-Slaughtering Lauw
Alarms Activists: Lifting of 34-Year-Old Ban on Slaughter of Wild Horses in U.S. Con-
cerns Conservationists, http://abenews.go.com/US/wireStory?id=530694&CMP=0T(-
{S8SFeeds0312 (Feb. 25, 2005) tno longer available).

4+ Carroll, supra n. 12, at 1B.

5 0d.

e /“,{
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vented the USDA from using federal funds to pay for inspections of
equine slaughterhouses or equines scheduled for slaughter for human
consumption.*” The measure passed the U.S. House of Representa-
tives in June 2005 by a vote of 269-158 and passed the Senate by a 68-
29 vote.*® Since the slaughterhouses could not slaughter or sell unin-
spected meat, the measure effectively banned equine slaughter for
human consumption.4®

The legislation was an amendment to a spending bill and, there-
fore, scheduled to begin October 2005, effective only for one fiscal
year.”® In committee, the ban was delayed by 120 days, reducing the
already temporary ban to only eight months.5! President George W.
Bush signed the bill into law November 10, 2005.52

The U.S. hosts three equine slaughterhouses—two in Texas and
one in Illinois.”® According to the USDA, 58,736 horses were slaugh-
tered for human consumption in the U.S. in 2004, resulting in approxi-
mately 13.6 million pounds of horse meat which was exported to
Switzerland, Mexico, Japan, and the European Union.5¢ The rider to
the agriculture appropriations bill makes the future of the three U.S.
equine slaughterhouses less certain, at least for the next few months.
According to one authority, however, horse slaughter facilities can stay
in business by paying for inspection services out of their own pock-
ets.5% The USDA has, in fact, announced that it will inspect the plants
if the plant owners pay the inspection costs—effectively gutting the

47 The amendment provided,

None of the funds appropriated or otherwise made available by this Act shall be
used to pay salaries and expenses of personnel who implement or administer sec-
tion 508(e)3) of the Federal Crop Insurance Act (7 U.S.C. 1508(e)(3)) or any regu-
lation. bulletin, policy or agency guidance issued pursuant to section 508(e)3) of
such Act for the 2007 reinsurance year. Effective 120 days after the date of enact-
ment of this Act, none of the funds made available in this Act may be used to pay
the salaries or expenses of personnel to inspect horses under section 3 of the Fed-
eral Meat Inspection Act (21 U.S.C. 603) or under the guidelines issued under
section 903 of the Federal Agriculture Improvement and Reform Act of 1996 (7
U.S.C. 1901 note: Public Law 104-127).

H.R. Conf. Rpt. 109-255, §§ 793-794 (Oct. 26, 2005).

48 Humane Socy. of the U.S., Victory for American Horses! https://community.hsus
.org/humane/notice-description.tel?newsletter_id=3628842 (Sept. 20, 2005) (discussing
the Senate’s passage of the amendment); Humane Socy. of the U.S., Horse Slaughter
Amendment Passes U.S. House! https:/community.hsus.org/humane/notice-description
telnewsletter_id=3374815 (June 8, 2005) (discussing the House's passage of the
amendment).

49 21 U.S.C. § 603 (2000).

50 U.S. Federal News, Rep. Sprait Hails Senate Passage of Amendment to End Horse
Slaughter (Sept. 23, 2005) (available at 2005 WLNR 15549462).

51 151 Cong. Rec. H9391 (daily ed. Oct. 28, 2005).

52 Pub. L. No. 109-97, 119 Stat. 2120 (2005).

53 Mary Jacoby. Why Belgians Shoot Horses in Texas for Dining in Europe, Wall St.
J. Al (Sept. 21, 2005).

54 1d.

35 Karen Ogden, Horse Slaughter Ban, Great Falls Trib. (Great Falls, Mont.) Al
1Oct. 29, 2005,
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legislation.?® If the plants do stay open, they will pass the costs of in-
spection along to the horse sellers.5? Even if the U.S. plants were to
close, horse owners could still ship their horses to Canada or Mexico
for slaughter.58

C. The Horse Protection Act

Congress came to the aid of gaited5® show horses in 1970 by pass-
ing the Horse Protection Act (HPA).6° Although its name is generic,
the HPA addresses the issue of “soring,” a practice used on gaited hor-
ses to make their already unusual gait more pronounced.®! Owners,
trainers, and exhibitors who participate in soring lacerate, burn, apply
chemicals to, or insert screws into a horse’s legs or feet.52 Promulga-
tion of necessary regulations and enforcement of the Act are delegated
to the USDA.83

The Animal Care division of the USDA enforces the HPA by over-
seeing the Designated Qualified Person (DQP) program.®¢ USDA-certi-
fied horse industry organizations or associations train DQPs to detect
sored horses.6> The DQPs are responsible for barring from shows any
horse that does not meet HPA regulations.®® Animal Care personnel
also conduct random, unannounced inspections at horse shows and
sales.®” Punishment for violating the HPA includes criminal or civil
penalties such as: up to two years in prison, fines of up to five thou-
sand dollars, and disqualification for one or more years from showing
or exhibiting horses or selling them through auction sales.®® A trainer
who violates the HPA can also be disqualified for life.69

56 National Geographic News, Horse Slaughter Continues in U.S., Despite Recent
Law, http://news.nationalgeographic.com/news/2006/02/0208_060208_horse_meat.html
(Feb. 8, 2006).

57 Ogden, supra n. 55, at Al.

58 See Socy. for Animal Protective Legis., Frequently Asked Questions about Horse
Slaughter, http://www . saplonline.org/Legislation/ahspa/faqg.htm (accessed Jan. 31.
2006) (details on horse slaughter); Animal Welfare Inst., Betraying Our Equine All~.
http://www.awionline.org/othercampaigns/horse_slaughter.htm (accessed Jan. 31, 2006+
(more details on horse slaughter).

59 See supra n. 15 (for information on gaits and soring).

60 15 U.S.C. §§ 1821-1831.

61 15 U.S.C. § 1821(3XA)-1821(3)}D).

62 Id.; Darling, supra n. 15, at 111.

63 15 U.S.C. §§ 1821-1831.

64 USDA, Horse Protection Act Information, http://www.aphis.usda.gov/ac/hpainfo.
html (accessed Jan. 28, 2006).

65 Id.
66 Id.
67 Id.
68 Id.
69 Id.
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D. Pending Legislation

On February 1, 2005, Representative John Sweeney (R-NY) intro-
duced H.R. 503, an amendment to HPA, “to prohibit the shipping,
transporting, moving, delivering, receiving, possessing, purchasing,
selling, or donation of horses and other equines to be slaughtered for
human consumption, and for other purposes.””® On February 25, 2005,
the bill was referred to the House Subcommittee on Commerce, Trade
and Consumer Protection.?!

On October 25, 2005, Senator John Ensign (R-NV) introduced
S.1915, an amendment to the Horse Protection Act,?2 titled the Virgie
S. Arden American Horse Slaughter Prevention Act,’® and having an
identical purpose to the amendment proposed by Representative Swee-
ney in February of 2005. On the same day, the measure was referred to
the Committee on Commerce, Science, and Transportation.”* These
two bills propose a permanent ban on horse slaughter, rather than the
temporary and ineffective measure affected by the appropriations bill
amendment.

III. SOURCES OF BY-PRODUCT FOALS

Two commercial endeavors in particular create thousands of by-
product foals. The PMU mare industry and the nurse mare farm in-
dustry produce cast-off foals with dubious benefits other than in-
creased profits for participants. This section provides a background of
these industries.

A. History of the PMU Mare Industry

Around 1940, pharmaceutical companies began looking for ways
to assist menopausal women with the normal symptoms of meno-
pause—hot flashes, night sweats, and progressing osteoporosis.”® Wy-
eth Pharmaceuticals placed itself at the top of the ladder when it
discovered conjugated estrogen.”®¢ In 1942, Wyeth began selling
Premarin to treat menopausal symptoms and remains the sole seller of
this drug, even though its patent expired years ago.”? The drug derives
its name from its main ingredient, pregnant mare’s urine, and is a

7 The Library of Congress, H.R.503, http:/thomas.loc.gov/cgi-bin/bdquery/
27d109:HR00503.@@@X (accessed Jan. 30, 2005).

N Id,

72 151 Cong. Rec. S11823-01 (daily ed. Oct. 25, 2005).

73 The Library of Congress, S.1915, http:/thomas.loc.gov/cgi-bin/bdquery/
22d109:SN01915:@@@L&summ2=m& (accessed Jan. 30, 2005).

74 Id.

75 Leila Abboud, Raging Hormones: How Drug Giant Keeps a Monopoly on 60-Year-
Old Pill, Wall St. J. Al (Sept. 9, 2004).

6 Id.

7 Id.
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major money-maker for Wyeth.7® In the twelve months prior to June
30, 2004, Premarin made Wyeth $841 million,”® down some from its
billion dollar gross profit just a few years before.8¢ Between 2000 and
2003, sales of Premarin and its related products topped $2 billion.8!
The Premarin brand includes Prempro, Premphase, Prempac, and
Premelle, and is made from conjugated estrogens extracted from urine
produced by pregnant mares.82 Wyeth contracts with PMU farmers in
Canada and the United States who operate farms for the specific pur-
pose of extracting the urine.83

Detractors of Premarin assert that the PMU mares are bred each
summer, and for the last six months of the pregnancy®! the mares are
kept in stalls and wear a device “that resembles a rubber diaper
crossed with a drain hose.”®3 The mares remain in fixed positions and
get little exercise.® The urine-collection bags strapped over the mares’
urethras are bulky and may lead to infected sores and leg chafing.87
According to the Massachusetts Society for the Prevention of Cruelty
to Animals, the PMU farmers limit the mares’ water intake to make
the urine more concentrated.®® The practice leads to widespread renal

78 Premarin.org: The Beginning of the End? “What is Premarin(e)?” http:/www.
premarin.org (updated Nov. 9, 2003).

79 Abboud, supra n. 75, at Al.

80 Jd. at Al chart.

81 Id.

82 Premarin.org: The Beginning of the End? supra n. 78, at “What is Premarin(e)?”
http://www.premarin.org.

83 Humane Socy. of the U.S., The Facts About Premarin, http://www.hsus.org/pets/
issues_affecting our_pets/equine_protection/the_facts_about_premarin.html (accessed
Jan. 29, 2006).

84 Ensminger, supra n. 2 at 156. The average gestation period for a foal is 336 days.
Id.

85 M.R. Montgomery, Horses Pay a High Price in the Making of Premarin, the Hor-
mone Treatment for Women, Boston Globe D1 (Jan. 8, 1997).

86 Kinship Circle, The “P” in Premarin Stands For, http://www kinshipcirele.org/
fact_sheets/PInPremarinStandsFor.pdf (accessed January 29, 2006).

87 Id.

88 Id. Ten states and the District of Columbia classify water deprivation as cruelty to
animals, including North Dakota, the location of most of the United States’ PMU farmns.
See Conn. Gen. Stat. Ann. § 53-247(a) (West 2001) (stating that “any person who .
fails to supply any such animal with . . . water . .. shall be fined”); D.C. Code Ann. § 22-
1001(a) (LEXIS 2001) (stating that “whoever . . . unnecessarily fails to provide the same
lanimal] with proper food, drink . . . shall . . . be punished”); Kan. Stat. Ann. § 21-
4310(a)3) (1995) (stating that “cruelty to animals is . . . having physical custody of any
animal and failing to provide potable water . . . as is needed for the health or well-beins
of such kind of animal”); Mont. Code Ann. § 45-8-211(1)(c)(1) (2005) (stating that “a per-
son commits the offense of cruelty to animals . . . by failing to provide an animal in the
person’s custody with food and water”); N.D. Cent. Code § 36-21.1-02(2) (2004) (statins
that “no person may deprive any animal . . . of necessary food, water, or shelter”): Ohu
Rev. Code Ann. § 959.13(A)(1) (West 1993) (stating that “no person shall . . . confine ax
animal without supplying it . . . with a sufficient quantity of good wholesome food anc
water”); Tenn. Code Ann. § 39-14-202(a)(2) (2003) (stating that “a person commits u:.
offense |of cruelty to animals] who intentionally or knowingly fails unreasonably to pr. -
vide necessary food, waler™:. Vt. Stat. Ann. tit. 13, § 352(4) (1998) (stating that ~



2006] JUST SAY NEIGH 203

and liver disorders.8?

Even though the drug is effective for millions of women,?® even
Wyeth does not know exactly what it contains.®! Despite the mystery,
“Premarin is the most frequently prescribed estrogen replacement
drug today. Prescribing Premarin for estrogen deficiency has evolved
over the years as a Pavlovian response without any thought to individ-
ual treatment.”?2 Most of the compounds in Premarin are foreign to a
human female’s body and are not produced by the human ovary.?3

Wyeth has successfully fought efforts of rival drug companies to
make an equivalent generic drug. Nearly two decades ago, Barr Labo-
ratories began its attempt to market a generic equivalent which has
yet to reach the marketplace.?4 The Food and Drug Administration
(FDA) apparently yielded to heavy lobbying by Wyeth and ruled that
any company wishing to manufacture a generic equivalent would have
to start with pregnant mare urine to insure actual equivalency.?> Barr
Laboratories found several suppliers of mare urine, none of which
could answer the critical question of how to extract the conjugated es-
trogen from the urine and convert it into powder, a procedure Wyeth
calls the Brandon Process.?6 Barr finally discovered Natural Biologics,
Inc., a small Minnesota company, which claimed to have discovered
the secret of turning urine into powder.?? Barr Laboratories tested the
powder and found it acceptable.98

person commits the crime of cruelty to animals if the person deprives an animal . . . of
adequate food, water”); Wash. Rev. Code Ann. § 16.52.205(2) (West Supp. 2006) (stating
that “a person is guilty of animal cruelty . .. when . . . he or she . . . dehydrates . . . an

animal™); W.Va. Code § 61-8-19(a) (2005) (stating that “if any person cruelly . . . with-
holds . . . water . . . he or she is guilty of a misdemeanor”); Wyo. Stat. Ann. § 6-3-203(b)
(2005) (stating that “a person commits cruelty to animals if he . . . unnecessarily fails to
provide it with the proper food, drink™; Christine Davis, Women Work Together to Help
Rescue Horses, Palm Beach Post (Palm Beach, Fla.) NP6 (May 12, 2004) (“The horse
breeders, called PMU ranchers, are located in the Prairie Provinces of Canada and in
North Dakota close to the Wyeth-Ayerst plant.”).

8 Kinship Circle, supra n. 86, at http//www kinshipcircle.org/fact_sheets/
PInPremarinStandsFor.pdf.

90 Abboud, supra, n. 75, at Al.

91 Id.

92 Phillip O. Warner, M.D., Estrogen Substitutes Aren’t All the Sume, 143 N.Y. Times
Al4 (Nov. 21, 1994).

93 Id. Warner includes the contention by People for the Ethical Treatment of Ani-
mals (PETA) that 65,000 foals born to the impregnated mares are slaughtered each year
as a by-product of the pregnancies. /d.

94 Abboud, supra n. 75, at Al.

9 Id.

96 This process is called the Brandon Process because all extraction and conversion
is done by Ayerst Organics, Ltd., a Wyeth subsidiary, at its plant in Brandon, Manitoba,
Canada. See Wyeth v. Natural Biologics, Inc., 395 F.3d 897, 899 (8th Cir. 2005) (provid-
ing that Wyeth manufactures natural conjugated estrogens using the Brandon Process):
Premarin.org: The Beginning of the End? supra n. 78, at “What is Premarin(e)?” http://
www.premarin.org., (noting that Ayerst Organics Ltd., a subsidiary of Wyeth Inc., is
“the world’s only producer of PMU”) (emphasis in original).

97 Abboud, supra n. 75, at Al.

98 Id.
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Barr then ran into a major legal glitch. Wyeth had already sued
Natural Biologics, claiming that Natural Biologics stole trade
secrets.”? According to Wyeth, Natural Biologics’ president, David
Saveraid, enlisted a former Wyeth chemist who was critical to the
Brandon Process.100 The trial court entered 146 non-confidential find-
ings of fact and 55 non-confidential conclusions of law, the crux of
which was that Saveraid had obtained his information illegally.1®1 The
court permanently enjoined Natural Biologics from making or selling
estrogens extracted from urine.l©2 On appeal, Natural Biologics ar-
gued that the trial court erred in finding that the Brandon Process was
a legitimate trade secret.!93 The court held that, under the totality of
the circumstances, the trial court did not err in finding that the Bran-
don Process was a trade secret'® and upheld the permanent
injunction.195

In addition to instituting cases in federal court to protect its trade
secrets and successfully defending anti-trust actions,'%¢ Wyeth found
itself fighting on another battlefront.}97 In the late 1990s, healthcare
providers began questioning the use of hormone replacement therapy
(HRT).108 Decades earlier the pharmaceutical industry and the health-
care profession had redefined menopause—a natural part of every
woman’s life once she reaches middle age—and clinically termed it es-
trogen deficiency disease.19?

To treat the “disease,” doctors ordered hormone replacement ther-
apy. Short-term use was effective and safe, and women could taper off
the treatment after three to five years.'10 Since short-term use was
effective and profitable, pharmaceutical companies took the treatment
to new lengths and launched what they called an educational cam-
paign (which manifested in an advertising campaign) targeted at
women and the healthcare profession.'!l! Jumping onto the band-

99 Id.; Wyeth v. Natural Biologics, Inc., 2003 U.S. Dist. LEXIS 17713 at { 2 (D. Minn.
Oct. 2, 2003).

100 Abboud, supra n. 75, at Al.

101 Wyeth, 2003 U.S. Dist. LEXIS 17713 at ] 1-79, 33.

102 Jd. at 74; see also Abboud, supra n. 75, at Al.

103 Wyeth, 395 F.3d at 899.

104 Jd. at 900.

105 Id. at 903.

106 See e.g. J.B.D.L. Corp. v. Wyeth, 2005 U.S. Dist. LEXIS 11676 (June 13, 2005
(Wyeth's success at limiting a competitor's market share in the hormone replacement
therapy market and resultant ability to raise prices of its own products was not a viola-
tion of the Sherman Act.). Of note, the competitor was Duramed Pharmaceuticals, man-
ufacturer of Cenestin, another conjugated estrogen product. Id.; but see Ferrell v.
Wyeth-Ayerst, Labs., Inc., 2004 U.S. Dist. LEXIS 15127 (D. Ohio 2004) {Wyeth's ability
to limit a competitor’s market share did not preclude an unjust enrichment action. ).

107 Susan Love, Sometimes Mother Nature Knows Best, 146 N.Y. Times A25 (Mar. 20.
1997).

108 Id.

109 74,

110 I4.

111 I4.
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wagon, the American College of Obstetrics and Gynecology recom-
mended that “every postmenopausal woman should be on
‘replacement’ hormones for the rest of her life unless she [had] a com-
pelling medical reason not to be.”'12 Susan Love, M.D. argued, how-
ever, that the recommendation was based on inadequate scientific
evidence and that synthetic hormones do not replace anything; they
merely add something to a woman’s body that would not be there
naturally.113

Once the d